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It is not unknown that Judges in Nigerian Courts particularly State High Courts and Federal High Court do grant orders deeming writ of summons filed and served upon Applicant(s)’ application for amendment.

One keeps wondering why our courts do grant orders deeming writ of summons filed which has been amended even before the leave to amend same is granted. 

This practice of seeking the grant of orders deeming writ of summons filed and served by our courts has become ubiquitous practice of many lawyers; especially young lawyers who are fond of doing things as they often seen senior lawyers do in courts and courts granting same without any objection from lawyers in the matter. How right is this act of deeming writ of summons filed and served?

It is no gainsaying that Rules of Court are guides to the court in conducting court business and they are the lubricants of the machinery of justice which contain minute details of the various steps which a litigant should take in the process of getting the court to determine his case.

In a bid to find out legal backing for the grant of orders of deeming of writ of summons filed by the court via application for amendment pursuant to the provision of the Rules of Court for amending his Originating process, recourse was made to High Court (Civil Procedure) Rules of South-West States of Nigeria including Federal High Court (Civil Procedure) Rules 2019 with a view to finding out if there is any provision in the Federal High Court (Civil Procedure) Rules 2019 and the High Court of those States for the practice.

Recourse had to the High Court (Civil Procedure) Rules of Oyo, Ogun, Ondo, Ekiti, Osun and Lagos States in force and Federal High Court (Civil Procedure) Rules 2019 evinced provisions on amendment of Originating process and minute details of what a litigant should do in getting desire of amending his originating process achieved.

It is not in doubt that the Federal High Court (Civil Procedure) Rules 2019 and High Court (Civil Procedure) Rules of many States provide for amendment of the Originating process which include Writ of Summons via filing of application for amendment.

It is the writer’s observation that many lawyers used to pray for the relief ‘Order deeming the writ of summons filed and served as properly filed and served’ via the application for leave to amend pursuant to provisions on amendment in the Rules of Court without any recourse to the Rules of the said Court to find out if there is deeming provision to do so.
     
Of all High Court (Civil Procedure) Rules of aforementioned States, only High Court (Civil Procedure) Rules of Ekiti and Ogun States have deeming provision under their Order 24 rule 9 respectively. The provision goes thus:
‘Where an applicant has already filed an amended process, the Court may in appropriate cases deem such process properly filed and served in which situation Rule 6 above will be in application.’

The reference to the provision of rule 6 of Order 24 in the above quoted provision calls for writing out the provision in rule 6 for further discussion. The provision of Order 24 rule 6 alluded to in Order 24 rule 9 quoted above hereunder quoted.
‘‘Whenever any endorsement or pleading is amended, it shall be marked in the following manner:
‘Amended…………………day…………..of………………pursuant to order of (name of Judge) dated ……………the day of ………………..’’

It is fundamentally important to say at this juncture that there is no deeming provision in the Federal High Court (Civil Procedure) Rules 2019 and yet Judges of Federal High Court do grant orders deeming writ of summons filed. 

It is the writer’s further stand that the above quoted provision of Order 24 of rule 9 of High Court (Civil Procedure) Rules of Ekiti and Ogun States  wherein the provision of rule 6 was made reference to only relate to pleading and not writ of summons and it would be wrong for anyone to submit that the deeming provision in Order 24 rule 9 of the High Court (Civil Procedure) Rules of Ekiti and Ogun States gives the Judges of High Court in the two States power to deem the writ of summons filed and served.

It is the writer’s stand that using the provision of Order 24 rule 9 of the High Court (Civil Procedure) Rules of Ekiti and Ogun States to seek order deeming writ of summons filed and served as many lawyers in Nigeria used to do is a wrong use of the said provision.

It must equally be noted that the word ‘pleading’ in legal parlance is distinctively defined in Lewis vs. Packer (1960) 1W.L.R 425 as ‘written statements of the parties which are served by each party on the other and which sets forth in a summary form the material facts on which each relies in support of his claim or defence.’

It follows therefore that in this sense, pleadings do not include the writ of summons and only pleadings exchange by parties which registrar has nothing to do on it that the Judges of High Court in Ogun and Ekiti States have power to deem filed and served upon application.

It is the writer’s further stand that even with the existence of deeming provision in the High Court (Civil Procedure) Rules of Ekiti and Ogun States; and non-existence of such deeming provision in the High Court (Civil Procedure) Rules of Oyo, Ondo, Osun and Lagos States and Federal High Court (Civil Procedure) Rules 2019; the Judges of Federal High Court and Judges of High Court in the mentioned States in focus lack power to grant order deeming writ of summons filed and served. 

Fortifying the writer’s stand that the Judges of Federal High Court and Judges of High Court in the mentioned States in focus lack power to grant order deeming writ of summons filed and served is the holding of Court of Appeal in the case of Chidobi vs. Ujieze (1994) 2 NWLR (Part 328) 554 @566 Paragraphs F-G that:
‘A writ of summons cannot be deemed as having been filed and served, because it is a document which by definition commences the proceedings. The documents which a court can ‘deem’ are those which parties exchange between themselves during the course of proceedings, such as statement of claim or defence and briefs of arguments, and not those which require the signature of the registrar for their validity.’ The underlines are the writer’s for emphasis.

It must be bore in mind that the above principle received approval and re-echoed by Justice Akpabio J.C.A. in Miti vs. N.N.B Plc (1997) 3 NWLR (Part 496) 737 @ 743 paragraph D and by Justice Iyizoba J.C.A in the case of Deros Maritime Ltd vs. M.V. ‘‘MSC Apapa (2015) 1 NWLR (1439) 51@ 74-75 Paragraphs H-B     

It is the writer’s recommendation that the procedural thing to do and which is proper is filing of the amended writ of summons within the prescribed time or within seven (7) days where no time is prescribed after the grant of the leave to amend as filing the amended writ of summons after the grant of leave to amend would afford the Registrar to carry out his statutory duty provided for under the Rules of Court on the amended writ of summons for its validity and having the amended writ of summons deemed issued. See Order 6 on the issue of Originating Process.
 
It is finally recommended and advised that not all the things found doing in our courts as practice over the years that worth following hook, line and sinker and the statement ‘this is the way they have been doing it’ or over adherence to the precedent needs to be put a halt to for good practice. 

